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STATEMENT OF THE | SSUES

Whet her Respondent, Carrabba's Italian Gill, Inc.,
subj ected Petitioners, Jasen Baker and Bernard Southwell, to a
hostile work environment and retaliation in violation of
Subsection 760.10(1)(a), Florida Statutes (2004).

PRELI M NARY STATEMENT

Petitioners, Jasen Baker and Bernard Southwell|l (referred to

i ndividually as "Baker" and "Southwell," and collectively as
"Petitioners"), filed a Charge of Discrimnation wth the

Fl ori da Comm ssion on Human Rel ations (FCHR) chargi ng
Respondent, Carrabba's Italian Gill, Inc. ("Respondent"), wth
enpl oynent di scrimnation on or about August 29, 2003, alleging
sex discrimnation and retaliation. On or about January 26,
2005, an anended "No Cause" determi nation was issued by FCHR as
to Baker. On January 19, 2005, a "Cause" determ nation was

i ssued by FCHR, as to Southwell. Petitioners each tinely filed
a Petition for Relief wth FCHR alleging that they had been
subj ected to a hostile work environment and retaliation and
requested a formal hearing. These matters were, subsequently,
referred by FCHR to the Division of Adm nistrative Hearings for
a final hearing de novo on February 22 and 23, 2005,

respectively, consolidated for hearing, and these matters were

set for hearing. Follow ng discovery and the granting of the



parties' Mtion for Continuance, a final hearing conmenced on
July 27, 2005.

At the hearing, Petitioners testified in their own behal f
and presented the testinony of one witness, Ben See. Five
exhibits were admtted into evidence. Respondent presented the
testinony of eight w tnesses, and seven exhibits were admtted
into evidence.

A four-volune Transcript was filed on Septenber 14, 2005.
The parties were allowed 15 days fromthe date of the Transcri pt
in which to file proposed findings of fact and concl usi ons of
law. On Cctober 3, 2005, Petitioners filed a joint Mdtion for
Extension of Tine to file their proposals. Respondent did not
obj ect, and the notion was granted. The parties filed their
proposed Findi ngs of Fact, Concl usions of Law and Cl osi ng
Argunments on Cctober 31, 2005. Respondent filed a notice of
suppl emrental filing on Novenber 1, 2005. Both parties’
proposal s have been given careful consideration in the
preparation of this Recormmended Order.

FI NDI NGS OF FACT

1. Respondent operates a chain of casual Italian
restaurants.

2. Respondent has adopted a policy against discrimnation
and harassnent. 1In addition to prohibiting harassnent, the

policy instructs enpl oyees whomto contact if they experience



harassnment. The policy is contained in an enpl oyee handbook
that is distributed to all enployees during the initial
orientation process. During orientation, Respondent's nmanager
reviews the enpl oyee handbook with the new enpl oyee, including
the policy on sexual harassnent. During the orientation
process, Respondent al so requires enployees to view a video that
expl ai ns that Respondent will not tolerate harassnment. The
video famliarizes the enployees with the conpany's expectations
regardi ng the reporting of harassment in the workpl ace.

3. During the orientation process, the enpl oyees are
required to sign an acknow edgnent on the exterior of their
enpl oyee folders indicating that they have received and read the
pol i cy agai nst harassment. The critical sections of the policy
are reprinted on the folders i medi ately above the signature
lines.

4. Al of Respondent's restaurants are required to display
a poster known as the "Carrabbam co Info" poster in the kitchen
area. This poster reprints the harassnment policy and provides
enpl oyees with a list of names to call if they feel that they
have been harassed.

5. Respondent has inpl enented reasonabl e precautions to
prevent harassnent fromoccurring in its restaurants.

6. In the Central Florida market, Respondent's restaurants

are overseen by a joint venture partner nanmed D ck Meyer. Meyer



is responsible for hiring and firing the managers of the
restaurants that he oversees.

7. In March 2000, Lawt on DePriest becane the managi ng
partner at Respondent's PalmBay | ocation. DePriest reported to
Meyer. DePriest remained in that capacity until Septenber 2003,
when he becane the managi ng partner of Respondent's restaurant
| ocated in Fornosa Gardens. It was DePriest's managenent style
to frequently yell at enployees in order to notivate them It
is al so possible that he had favorites on the staff of the Palm
Bay restaurant.

8. Baker was hired by Respondent's Pal m Bay restaurant in
January 2002. At the tinme that Baker began working for
Respondent, he attended an orientation session conducted by
DePriest. It was DePriest's practice during orientation to
di scuss harassnment issues and instruct enployees to conme to him
directly if they experience any problenms with sexual harassnent.
|f for some reason an enployee is not confortable with him
DePriest woul d encourage the enpl oyee to contact any ot her
person |listed on the poster.

9. Baker was given a copy of Respondent's handbook, which
contains the conpany's policy against harassnent. On that sane
date, January 19, 2002, Baker signed his enpl oyee folder on the

bl ank |i ne under the harassnment policy indicating that he had



read and received the policy. Wether he reviewed the enpl oyee
handbook further after that date is irrelevant.

10. Baker "vividly renenbers” that during his orientation,
he wat ched the vi deotape that included instructions on what he
should do if he felt harassed. However, during the hearing
Baker deni ed ever seeing the Carrabbam co Info poster. However,
Baker adm tted on cross-exam nation that during his deposition,
he had acknow edged seeing the Carrabbam co I nfo poster posted
in the store. During the deposition, Baker specifically
remenbered that there were business cards with contact
information for Meyer and Cheri Ashe attached to the bottom of
the poster. Despite Baker's attenpt to deny seeing the poster,
his earlier answers in deposition were nore credible in view of
his specific recollection of the attached busi ness cards and the
| ack of any persuasive explanation for the discrepancy.

11. After conpleting his orientation, Baker initially
wor ked as a di shwasher. Later, he was shown how to do food
preparation worKk.

12. Before comng to work for Respondent, Baker had
previously worked for a restaurant by the nane of Golden Corral.
During the tinme that he worked with Gol den Corral, he becane
acquai nted with a co-worker naned Bernard Sout hwel | .

13. In the sumrer of 2002, Petitioners discussed the

possibility of Southwell comng to work for Respondent. Baker



spoke favorably of the restaurant and recommended that Sout hwel |
submt an application. At the tinme, Baker had worked for
Respondent for six or seven nonths.

14. Baker did not express to Southwell that he had
observed or experienced any problens wth unwel cone harassnent.

15. Southwell submtted an application and was hired by
Respondent's Pal m Bay restaurant in August 2002 as a di shwasher.

16. At the time he began enpl oynment with Respondent,
Southwel | was living with a friend of his naned Joe Corbett.

17. At the tinme, Baker was living in a one-bedroom
apartnment with his girlfriend. Several weeks l|later, Baker's
girlfriend decided to nove out. According to Petitioners, she
suggested to Southwell that he nove into Baker's apartnent to
repl ace her.

18. Around October 2002, Southwell noved out of the
Corbett residence and noved in with Baker. A third enpl oyee
nanmed Chris Germana al so noved into the residence around the
same tine.

19. Because the apartnment only had one bedroom GCernana
sl ept on the couch. Petitioners slept in the bedroom

20. Wien enpl oyees at the restaurant |earned of these
arrangenents, specul ati on began about whether the two nmen were

honpsexual



21. According to Petitioners, sonetine after Southwell
started to roomw th Baker, co-workers at the restaurant started
referring to Petitioners by nicknanmes. The co-workers referred
to Baker as "powder," "crack pipe,” and "crack head." Baker
knew t hat "powder"” was a reference to a character fromthe novie
"Powder"” and that the name had nothing to do with his sexuality.

22. The co-workers also referred to Petitioners as "butt
buddies.” Southwell testified that a mal e co-worker,
Chri st opher Bouley, told him "I know you guys are |overs."

23. Boul ey, Arnold Sanmuel and DePriest all used these
ni cknames on occasion to refer to both Petitioners, according to
Baker .

24. After several nonths, Southwell eventually went to
DePri est and conpl ai ned about the "powder," "crack pipe," and
"butt buddi es" nicknanmes. Southwell told DePriest that the
ni cknames were funny at first, but that they started getting
old. DePriest then told Sanuel and Bouley to stop using the
ni cknames. Thereafter, the use of the nicknanmes stopped.

25. Southwell clainmed that Boul ey would gyrate his hips
behi nd ot her enpl oyees as they were bendi ng down. However,
Petitioners both admtted that Boul ey would do these hip notions
to both nmal e and fenal e enpl oyees.

26. During the hearing, Petitioners clained that Boul ey

subj ected them to unwel cone touching.



27. Baker clainmed that Boul ey had touched his buttocks
once. However, Baker acknow edged that when his deposition was
taken prior to the final hearing, he did not nention that Boul ey
touched his buttocks. In fact, when asked during his deposition
whet her he had been sexually harassed, Baker testified that he
had not and that he had only been verbally harassed.

Furt hernore, Baker made no nmention of any physical touching in
the Affidavit that he submtted to FCHR at the tinme he filed his
charge of discrimnation.

28. Sout hwel | never saw Boul ey touch or grab Baker's
buttocks. And despite their close relationship, Baker never
told Sout hwell that Boul ey had grabbed his buttocks.

29. Accordingly, Baker's allegation that he was touched
i nappropriately by Boul ey or any other of Respondent's enpl oyees
i's not credible.

30. Southwell clainmed that Boul ey had touched his buttocks
on two or three occasions and touched his nipples tw ce.

31. Southwell also claimed that Boul ey had touched his
peni s on one occasion. According to Southwell, he was bendi ng
down to pick up saut é pans when Boul ey, who was supposedly
standi ng behind him reached between Southwell's |egs from
behi nd and clutched Southwell's genital area through his
trousers. This incident supposedly occurred during the

restaurant’'s hours of operation while custoners were in the



restaurant. The alleged grabbing supposedly took place in front
of a stove that sat in full view of custoners seated at the
restaurant's bar. Bouley flatly denied ever touching

Southwel |'s genitals or private area.

32. In the Affidavit that Southwell submtted to FCHR at
the tinme he filed his charge of discrimnation, Southwell made
no nmention of Boul ey touching Southwell's penis. At the tine
that he submitted this Affidavit, Southwell was represented by
counsel . Southwell did not offer any convincing reason for the
om ssion of any description of his genitals being grabbed.

33. Accordingly, Southwell's allegation that Boul ey
touched Southwel|l's genitals is not credible.

34. Although Petitioners testified that they spoke to
DePriest on several occasions, they admt that they never spoke
to any of the other individuals |listed on the harassnent poster
to conpl ai n about sexual harassnent.

35. DePriest testified that the only conpl aint he ever
received had to do with the nicknanmes and that he took pronpt
action to resolve this problem

36. Annually, Respondent submts an enpl oyee experience
survey to its enployees that is conpleted anonynously and
forwarded to an outside conpany for analysis. After the survey
is conpleted, enployees participate in a snmall group feedback

session to discuss the results of the survey. On March 11,

10



2003, DePriest held the feedback session for his store, which
was attended by Petitioners. During the session, Southwell
comment ed about the situation with the nicknanes. He indicated
that the situation was resolved when it was brought to
DePriest's attention.

37. This was the sole extent to which either enpl oyee
conpl ai ned of unwel cone behavi or. Respondent was not on notice
of any problenms with regard to touching or nore serious
I nappropri ate behavi or

38. On March 12, 2003, Petitioners' |ast day of work,

Sout hwel | approached DePriest to conplain about scheduling for a
speci al event at the convention center. Southwell stated that
he and Baker had signed up to participate in this event.

Sout hwel | was schedul ed for the event, but Baker was not.

DePri est explained that he needed Baker to float, because there
were not enough peopl e scheduled to work at the restaurant that
night. DePriest later tal ked to Baker, who indicated that he
was not di sappointed that he was not participating in the event.
That conversation, however, was the last tine that DePriest saw
Baker. DePriest learned that Petitioners had |left before the
end of their shift, when the plates in the restaurant were
getting | ow and the sauté pans were getting stacked up.

DePri est asked about the whereabouts of Petitioners and | earned

that they were seen riding their bicycles away fromthe

11



restaurant. DePriest could not contact them because they did
not have a tel ephone. DePriest eventually termnated their
enpl oynent for voluntarily wal king off the job.

CONCLUSI ONS OF LAW

39. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Section 120.569 and Subsection 120.57(1),
Florida Statutes (2005), and Florida Adm nistrative Code Rule
60Y-4.016(1) .

40. The State of Florida, under the legislative schene
contained in Chapter 760, Florida Statutes (2003), incorporates
and adopts the |l egal principles and precedents established in
the federal anti-discrimnation |aws specifically set forth
under Title VII1 of the Civil Rights Act of 1964, as anmended.

42 U.S.C. § 2000e, et seq. The Florida |aw prohibiting unlaw ul
enpl oynent practices is found in Section 760.10, Florida
Statutes (2004). This section prohibits discrimnation agai nst
any individual with respect to conpensation, terns, conditions,
or privileges of enploynent because of such individual's sex.

8§ 760.10(1)(a), Fla. Stat. (2004). FCHR and the Florida courts
interpreting the provisions of the Florida Gvil Rights Act of
1964 have determ ned that federal discrimnation |aws should be
used as gui dance when construing provisions of the Act. See

Brand v. Florida Power Corp., 633 So. 2d 504, 506 (Fla. 1lst DCA

12



1994); Florida Departnent of Community Affairs v. Bryant, 586

So. 2d 1205 (Fla. 1st DCA 1991); Cooper v. Lakel and Regi ona

Medi cal Center, 16 F.A. L.R 567, 574 (FCHR 1993). The United

States Suprene Court has held that sexual harassnent is a form

of sex discrimnation. See Mritor Savings Bank v. Vinson, 477

U S 57, 64 (1986).
41. Petitioners have the ultimte burden to prove
di scrimnation either by direct or indirect evidence. Direct
evi dence is evidence which, if believed, would prove the
exi stence of discrimnation without inference or presunption.

Carter v. Gty of Mam, 870 F.2d 578, 581-82 (11th Cr. 1989).

Bl atant remarks, whose intent could be nothing other than to
discrimnate, constitute direct evidence of discrimnation. See

Earl ey v. Chanpion International Corporation, 907 F.2d 1077,

1081 (11th Gr. 1990). Petitioners have not presented any
evi dence which would constitute direct evidence of
di scrim nation.

42. Absent any direct evidence of discrimnation, the
Supreme Court established, and later clarified, the burden of

proof in disparate treatnent cases in MDonnell Douglas v.

Green, 411 U.S. 792 (1973) and Texas Departnent of Community

Affairs v. Burdine, 450 U S. 248 (1981), and again, in the case

of St. Mary's Honor Center v. Hicks, 509 U S. 502, 113 S. C.

2742 (1993).

13



43. To support a claimof hostile environnment sexual
harassnent, a petitioner nust establish:

(1) that he or she belongs to a protected
group; (2) that the enpl oyee has been
subj ect to unwel come sexual harassnent, such
as sexual advances, requests for sexual
favors, and ot her conduct of a sexual
nature; (3) that the harassnent nust have
been based on the sex of the enployee;
(4) that the harassnent was sufficiently
severe or pervasive to alter the terns and
conditions of enploynent and create a
di scrimnatorily abusive working
environment; and (5) a basis for holding the
enpl oyer |iable.

Gupta v. Florida Board of Regents, 212 F.3d 571, 582 (11th GCir.

2000) .

44. Petitioners have failed to establish that they were
subj ected to harassnent that was sufficiently severe or
pervasive to support their claimof hostile environnent sexua
harassnment. The severe or pervasive elenment tests the nettle of
nost sexual harassnment clainms. Qupta, 212 F.3d at 583. By
requiring the petitioner to prove that the harassnent is severe
or pervasive, ensures that Title VII does not becone a nere

"general civility code.”™ 1d. (citing Faragher v. City of Boca

Raton, 524 U. S. 775, 788 (1998). This requirenent is regarded

"as crucial, and as sufficient to ensure that courts and juries

do not m stake ordinary socializing in the workplace -- such as
mal e- on-mal e horseplay or intersexual flirtation -- for
discrimnatory 'conditions of enploynent.'" 1d. (quoting Oncal e

14



v. Sundowner O fshore Services, Inc., 523 U S. 75, 81 (1998).

Thus, a petitioner nmust establish not only that they
subj ectively perceived the environnent as hostile and abusi ve,
but al so that any reasonabl e person woul d perceive the

environnent to be hostile and abusive. Id. (citing Mendoza v.

Borden, Inc., 195 F.3d 1238, 1246 (11th Cr. 1999). The Suprene

Court has recogni zed that under the severe and pervasive
requirenent, ordinary tribulations of the workplace, such as the
sporadi c use of abusive | anguage, gender-rel ated jokes and
occasional teasing, fall outside the broad protections of Title
VI1. Faragher, 524 U S. at 788.

45. In Gupta, the petitioner clainmed that the harasser had
t ouched her knee and raised the hem of her dress, touched her
jewelry, commented that she | ooked very beautiful, and called
her at hone two to three tines per week, often suggesting that
he would Iike to cone over and spend the night. Gupta, 212 F. 3d
at 584-585. The Eleventh Circuit found that this conduct was
not sufficiently severe and pervasive to qualify as harassnent.

46. | n Speedway Super Anerica, LLC v. Dupont, 2005 W

1537247 (Fla. 5th DCA 2005), the Fifth District Court of Appeal
reversed a jury verdict in favor of a sexual harassnent
plaintiff, because the plaintiff failed to show that the conduct
she experienced was sufficiently severe and pervasive. Although

the plaintiff clainmed that the harasser had touched her buttocks

15



and rubbed her shoulders in a sexual manner, the court found
that this conduct was not so severe and pervasive as to qualify
as a hostile environnent under the Florida Cvil Ri ghts Act.

47. The evidence is not persuasive that the touching
i nci dents described by Petitioners even occurred. Southwel |
cl ai med that Boul ey grabbed his nipples on two occasi ons,
grabbed his buttocks on two or three occasions, and grabbed his
penis once. Wth the exception of Baker, Southwell did not
identify any witnesses who could verify his story with respect
to the alleged touching incidents. Furthernore, because
Southwel I 's story was inprobable and inconsistent with respect
to the allegation that his penis was touched by Bouley, it is
found, as a matter of fact, that Bouley did not grab Southwell's
peni s.

48. Assum ng that Boul ey may have sl apped Sout hwell's
backside two or three tinmes and twi sted his nipples on two
occasions, this ampunt of touching is not so severe or pervasive
as to alter the conditions of work and create a hostile and
abusi ve environnent.

49. Even assumi ng Southwell's account of his genitals
bei ng grabbed did occur, the sumtotal of the behavior that
Sout hwel | clains to have experienced does not exceed that which

the Eleventh Circuit rejected as insufficient in Gupta or that

16



which the Fifth District Court of Appeal found to be

insufficient in Speedway Super Anerica.

50. Simlarly, Baker clainmed during the hearing that
Boul ey had grabbed his buttocks on one occasion, but Baker did
not nention this alleged touching at any point during his
deposition, nor did Baker tell his close friend Sout hwel |
anyt hi ng about this alleged touching. Furthernore, Petitioners
attended a feedback session in which the subject of workplace
harassnment was di scussed. Wiile the subject of nicknanes was
rai sed by Southwell, neither Petitioners mentioned any touching
incidents. During this session, Southwell indicated that the
situation with the nicknanes had been resol ved.

51. Because the alleged touching incidents were fewin
nunber and not sufficiently serious, Petitioners have failed to
establish that they were subjected to severe or pervasive sexua
har assnent .

52. Petitioners also cannot establish clains for hostile
wor k envi ronnent sexual harassnent because they cannot show t hat
any of the all eged harassnent occurred because of their sex.

See Oncal e v. Sundower O fshore Services, Inc., 523 U S. 75

(1998). The Suprenme Court has noted that a sane-sex harassnent
plaintiff may attenpt to establish that the conduct was "because

of . . . sex" by evidence that the harasser was a honobsexual,

was hostile towards nenbers of one sex, or treated nenmbers of

17



one sex |less favorably than nenbers of the other sex. 1d. at
80-81. The Suprene Court has stated that "whatever evidentiary
route the plaintiff chooses to follow, he or she nust always
prove that the conduct at issue was not nerely tinged with
of fensi ve connotations, but actually constituted "discrimnation
because of . . . sex." 1d.

53. Petitioners failed to present any evidence that
Boul ey, the alleged harasser, was hinself a honosexual, or held
ani nus toward ot hers who m ght be honpbsexual. Sout hwel
testified that Bouley would gyrate his hips whenever an enpl oyee
woul d bend over. Southwell further admtted that Boul ey could
conduct these hip notions with both mal e and fenal e enpl oyees.
This information reveals that Bouley did not act in a manner

noti vated by sexual desire for male enpl oyees or hostility

toward males in the workplace. See E.E QO C. v. Harbert-Yeargin

Inc., 266 F.3d 498 (6th Cir. 2001).
54. The alleged touching that was raised by Petitioners
falls in the category of nale horseplay. This conduct falls

outside of the protection of Title VII. See Oncale, 523 U S.

at 81. In Oncale, the Suprene Court noted that Title VII does
not reach genuine, but innocuous differences in the ways nmen and
wonen routinely interact with nenbers of the sanme sex and of the
opposite sex. 1d. The Court added that the prohibition of

harassnment on the basis of sex requires neither asexuality nor
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androgyny in the workplace; "it forbids only behavior so
objectively offensive as to alter the 'conditions' of the

victims enploynent."” |Id.; see also E.E.O.C v. Harbert-

Yeargin, 266 F.3d at 522 (noting that gross and vul gar nale
horseplay (i.e., goosing) did not constitute discrimnation

based on sex); McCown v. St. John's Health System 1Inc., 349

F.3d 540, 544 (8th Cr. 2003) (ruling that mal e enpl oyee
grabbi ng another nale by the waist, chest, and buttocks and
maki ng | ewd comments did not constitute discrimnation based on
sex).

55. To the extent that Petitioners claimthat they were
di scri mi nated agai nst because they were perceived to be
honosexual , their allegations are insufficient to establish that
they faced discrimnation based on sex. Title VII does not
proscri be discrimnation based on sexual orientation. Thus,
where a harassnment plaintiff faces unwel come conduct because he
or she is perceived to be gay, this unwel cone conduct will not
suffice to show that the plaintiff was discrimnated agai nst

"based on sex." Kay v. I|Independence Blue Cross, 2005 W. 1678816

(3rd Cr. July 19, 2005).

56. Petitioners further cannot support their clainms for
sexual harassnent based on the alleged nicknanmes. Sone of the
ni cknanmes that they conpl ai ned about, that is, "powder," "crack

pi pe," and "crack head," were not sexual in nature. Therefore,
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t he use of these nanmes cannot be considered with respect to
their clains for harassnent. The other nicknanme, "butt
buddies," while offensive, falls in the category of nale
horsepl ay. Wen Baker conpl ained to DePriest about the

ni cknanes, he stated that they were funny at first, but started
getting old. After Baker's conplaint, DePriest nmade everyone
stop using the nicknanes. Later, at the enployee feedback
sessi on, Sout hwell brought up the subject of the nicknanes,

i ndicating that he was satisfied wwth the resol ution.

57. Petitioners' sexual harassnent clains also fai
because Respondent exerci sed reasonable care to prevent
harassnment in the workplace and to correct harassi ng behavi or
that Petitioners could have encountered in the workpl ace.
Petitioners cannot recover on their clains because they failed
to take advantage of Respondent's preventive and corrective
opportunities. Respondent has a policy against sexual
harassnment that is stated in its enployee manual. Respondent
reviews this policy with all new enpl oyees during their
orientation. New enployees also watch a video about sexual
harassnment during their orientation. After the video, a manager
wi || address the new enpl oyees' questions regardi ng sexua
harassnent. Respondent al so has a poster hanging in the
restaurant defining its policy against sexual harassnent. The

poster provided information to enpl oyees to contact the joint
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venture partner, Dick Meyer, or the service technician
assistant, Cherie Ash, if they were subjected to sexua
har assnent .

58. Petitioners never contacted Meyer or Ash. Therefore,
t hey cannot overcone the defense that Respondent exercised
reasonabl e care to prevent harassnment in the workplace. See

Walton v. Johnson & Johnson Services, Inc., 347 F.3d 1272 (11th

Cir. 2003). Mreover, their subjective fears of reprisal do not
justify their failure to conplain in accordance with the policy.
Id.

59. To the extent that Petitioners attenpted to conplain
to | ower-1|evel managers not named in the policy or to DePriest
hi nsel f, whomthey alleged to be involved in the harassnent,

their conplaints are not sufficient to put Respondent on notice

of the supposed problens. See Madray v. Publix Supernmarkets,

208 F.3d 1290 (11th Cr. 2000).
60. Petitioners also attenpt to pursue retaliation clains

agai nst Respondent. To establish a prina facie case of

retaliation under Title VII, a petitioner nmust prove that:

(1) he participated in an activity protected by Title VII;

(2) he suffered an adverse enploynent action; and (3) there is a
causal connection between the participation in the protected
activity and the adverse enploynent action. Qupta, 212 F.3d at

587.
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61. Petitioners cannot satisfy the second and third prongs
of their retaliation clains because they cannot show that they
suffered an adverse enploynent action. See CGupta, 212 F.3d at
587 (noting that adverse enploynent action includes an ultinmate
enpl oynent deci sion, such as discharge or failure to hire, or
ot her conduct that "alters the enpl oyee' s conpensation, ternms,
conditions, or privileges of enploynent, deprives himor her of
enpl oynent opportunities, or adversely affects his or her status
as an enpl oyee"). Specifically, they wal ked off their jobs in
the mddle of their shift. Neither man was ever disciplined by
Respondent, neither suffered any cut in pay, and neither man
suffered any other action that affected his conpensation, terns,
or privileges of enploynent.

62. The doctrine of constructive di scharge does not serve
to excuse Petitioners' departure. As noted above, neither nan
has established that he faced discrimnatory harassnent. Even
if Petitioners had made such a show ng, constructive discharge
requi res a showi ng that working conditions had becone so
i ntol erabl e that no reasonabl e person woul d have renai ned
enpl oyed. Merely facing harassnent or discrimnation is not
enough, as an enployee is expected to remain enpl oyed and either
t ake advantage of available internal renedies or file a charge
of discrimnation with EEOC or FCHR. Only when all reasonabl e

avenues have been exhausted is a plaintiff justified in |eaving
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enpl oynent. Because Petitioners did not conplain to Meyer or

ot her corporate officials and did not file a charge of
discrimnation prior to |l eaving, they cannot show that they were
subjected to a constructive discharge.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMVENDED t hat the Fl ori da Comm ssion on Human Rel ati ons
enter a final order that:

1. Dismsses the Petition for Relief filed by Petitioner,
Jasen Baker, in DOAH Case No. 05-0623, FCHR No. 23-03891; and

2. Dismsses the Petition for Relief filed by Petitioner,
Bernard Sout hwel |, DOAH Case No. 05-0632, FCHR No. 23-03892.

DONE AND ENTERED this 10th day of Novenber, 2005, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 10th day of Novenber, 2005.
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COPI ES FURNI SHED

Deni se Crawford, Agency Cerk
Conmi ssi on on Human Rel ati ons
2009 Apal achee Par kway, Suite 100
Tal | ahassee, Florida 32301

Jason M Gordon, Esquire
Gordon & Cor nel

103 North Atlantic Avenue
Cocoa Beach, Florida 32931

Kevin D. Johnson, Esquire

Thonmpson, Sizenore & Gonzal ez, P. A
501 East Kennedy Boul evard, Suite 1400
Tanpa, Florida 33602

Ceci | Howard, General Counsel
Conmi ssi on on Human Rel ati ons
2009 Apal achee Par kway, Suite 100
Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in these cases.

24



